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SEEKING CLARITY: EUROPEAN PRESS RIGHTS AT PEACEFUL
ASSEMBLIES
JonathanPeters*
Abstract
The Council of Europe has called on several intergovernmental
organizations to develop guidelines clarifying press rights at peaceful
assemblies. It is a critical time to do so because police across Europe have
been detaining and arresting journalists without cause, and citizens have
been physically assaulting journalists-all as they have tried to cover
assemblies. The organizations have been holding meetings for the past
year to debate what the guidelines should include. The general idea is that
they will set a minimum baseline for press rights at assemblies, creating
a threshold that national authorities must meet in their own regulations. I
have been contributing to these efforts as an adviser, and this Article is
an outgrowth of that work. First, it reviews existing European and
American protections for the press at assemblies. Second, it offers
recommendations about issues that should be addressed in the guidelines.
This Article's scholarly value is to examine the procedural and
substantive dimensions of press rights at assemblies, and its practical
value is to advance and structure a conversation around the Council of
Europe's efforts to create press-rights guidelines.
IN TRODUCTION ..................................................................................... 168

I.

II.

EXISTING PROTECTIONS .........................................................

171

A . Council of Europe ..........................................................
B. European Union .............................................................
C. Organizationof Security and Cooperation
in E urope ........................................................................
D. European Court of Human Rights ..................................
E. The Freedoms of Speech, Press, andAssembly
in the United States .........................................................

171
177
178
180
182

DEVELOPING GUIDELINES ...................................................... 186

* Jonathan Peters is a media law professor at the University of Georgia, with
appointments in the School of Law and the Grady College of Journalism and Mass
Communication. He is the press freedom correspondent for the ColumbiaJournalismReview, and
he has written on First Amendment issues for Esquire, The Atlantic, Slate, Wired, Sports
Illustrated,and CNN. His recent scholarship has appeared in the HarvardLaw and Policy Review
and the Berkeley Technology Law Journal,among others. Peters is the First Amendment Chair of
the Civil Rights Litigation Committee of the American Bar Association, and he participates
annually in the U.S. Department of State's Edward R. Murrow Program for Journalists, in which
he has trained journalists from over 20 countries in First Amendment concepts.

Published by UF Law Scholarship Repository, 2018

1

Florida Journal of International Law, Vol. 30, Iss. 3 [2018], Art. 1
FLORIDA JOURNAL 01."INTERNATIONAL lAW

[Vol. 30

C ON CLUSION ......................................................................................... 188
INTRODUCTION

The Council of Europe's secretary general, Thorbjorn Jagland,
recently called on various security-oriented intergovernmental
organizations to develop guidelines clarifying press rights at peaceful
assemblies.' The call came at a critical time because state police had been
detaining and arresting journalists without cause in connection with their
assembly coverage, and ordinary citizens had been physically assaulting
journalists, in both planned and spontaneous attacks, as they reported
from assemblies. 2 The Council, meanwhile, had been converging around
the principle that states have a duty to facilitate peaceful assemblies as
well as press access to them-and the principle that the press is free to
publish truthful information on matters of public interest, including
assemblies. 3 Those commitments were seen as the core of any
functioning democratic system. 4 And although existing international
standards provide a broad framework for regulating press rights at
assemblies, too little guidance was available to legislators and executive
branches regarding how those rights ought to be regulated in practice at
5
the local and national levels.
Journalists have, indeed, been targeted at assemblies across Europe.
In 2017, Izmir police detained a photojournalist covering an assembly
related to irregularities in a Turkish referendum, and Istanbul police
arrested a journalist returning home from another such assembly he had
covered.6 Weeks earlier, Russian security forces detained eleven
journalists who were reporting on anticorruption assemblies in dozens of
cities around the country.7 State riot police prevented journalists from

1. The Author is personally aware of these calls because he served as an adviser to the
intergovernmental organizations called on to develop the guidelines. For a general discussion of
media coverage of assemblies around the time of Jagland's call, see generally CoucLit OF
EUROIPE, PLATFORM TO PROMOTE THE PROTECTION OF JOURNALISM AND SAFETY OF JOURNALISTS:
MEDIA COVERAGE OF PROTESTS AND DEMONSTRATIONS (2017) [hereinafter MEDIA COVERAGE OF
PROTESTS AND DEMONSTRATIONS].
2. See generally MEDIA COVERAGE OF PROTESTS AND DEMONSTRATIONS. See http://kirp.pl/

wp-content/uploads/2018/08/2018.08.28_democracy-human-rights-and-the-rule-of-law-report.coe.pdf
3. See Eur. Comm. of Ministers, Recommendation (2016)4 of the Committee of Ministers
to Member States on the Protection of Journalism and Safety of Journalistsand Other Media
Actors, 1253rd Meeting, Rec (2016)4 (2016).
4. Id.
5. See id.
6. Comm. to Protect Journalists,Journalists Detained in Wake of Turkey Referendum
(Apr. 21, 2017), https://cpj.org/2017/04/joumalists-detained-in-wake-of-turkey-referendum.php.
7. Comm. to ProtectJournalists,JournalistsDetainedCoveringRussia Protests(Mar. 27,
2017), https://cpj.org/2017/03/journalists-detained-covering-russia-protests.php.
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covering them in Moscow, St. Petersburg, Saratov, and Makhachkala.
Around the same time, Belarusian police detained, arrested, or obstructed
30 journalists to impede their coverage of assemblies concerning a
controversial new tax on the unemployed. 9 Police searched the phones of
some journalists; one said after she was charged that the police ordered
stop doing journalism and threatened to take away custody of her
her to
10
son.
In 2015, at least a dozen journalists were injured or had their
equipment damaged in the Armenian capital of Yereva while covering a
11
protest of significant increases in state electricity taxes. Several of the
12
journalists were also detained at a local police station. In 2014, militants
in Greece assaulted two photojournalists as they reported on a Golden
Dawn demonstration near an Athens court where the group's leaders were
standing trial.13 Two years earlier, several of the group's members beat a
Greek journalist and stole his mobile phone and press card as he covered
an anti-immigrant assembly.14 And in 2011, Spanish police verbally and
physically abused journalists covering protests of Pope Benedict's fourday visit to Madrid (the protests were part of an anticorruption
movement).1 5 In one incident, an independent journalist posted a video
on YouTube showing a police officer removing a journalist's ID from her
neck, asking for personal information, and then bringing her down and
handcuffing her.16 The same year, Russian authorities detained at least
six journalists covering demonstrations that followed the parliamentary
election officially won by United Russia, the party headed by President
Vladimir Putin.17
Detainments, arrests, and physical assaults have been the trend-but
they have not been the only problems that journalists have faced in the
8. Id.
9. Comm. to ProtectJournalists,Dozens of JournalistsObstructedfrom CoveringBelarus
Protests (Mar. 23, 2017), https://cpj.org/2017/03/dozens-of-joumalists-obstructed-fromcovering-bel.php.

10. Id.
1I. Comm. to ProtectJournalists,Armenian Reporters Injured,Equipment Damaged While
Covering Protest(June 25, 2015), https://cpj.org/2015/06/armenian-reporters-injured-equipmentdamaged-while.php.
12. Id.
13. Comm. to ProtectJournalists,JournalistsGrapple with IncreasingPower of European
Extremists (Apr. 27,2015), https://cpj.org/2015/04/attacks-on-the-press-journalists-grapple-withincreasing-power-of-european-extremists.php.

14. Id.
15. Comm. to ProtectJournalists,In Spain, Police Violence Against PressSparks Concern

(Aug. 28, 2011),
conc.php.
16. Id.

https://cpj.org/blog/2011/08/in-spain-police-violence-against-press-sparks-

17. Comm. to ProtectJournalists, Russian JournalistsDetained While Covering Protests

(Dec. 6, 2011), https://cpj.org/2011/12/russian-joumalists-detained-while-covering-protes.php.
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assembly context. Poland's media regulator fined a U.S.-owned
broadcaster in December 2017 because of its coverage of antigovernment protests near Parliament. 18 The regulator claimed that the
coverage, coincidentally of demonstrations against Polish state efforts to
restrict media access to Parliament, had "propagated illegal activities and
encouraged [behavior] threatening security.'
The Guardian reported
that the fine "heightened concerns about the Polish government's assault
on media" since the right-wing Law and Justice party took power in
2015 .2 0 And in Spain, although not in the assembly context, Argia
magazine, in Basque, saw one of its photographers fined under the state
Public Security Law for posting photos on Twitter of police arresting a
woman for failing to appear in court. 2 1 The government justified the fine
by claiming that the photos, taken without authorization, identified the
police officers and thus put them at risk.22 The Public Security Law
allows authorities to fine journalists and media organizations that
distribute unauthorized images of police, and it was enacted in the wake
of anti-government protests in 2012, amid Spain's financial crisis. 23 It is

not difficult to see how that law could be used to restrict journalistic
activities at assemblies.
These problems highlighted, for the Council of Europe, the need to
develop clarifying guidelines. Regulation of press rights varies greatly
across Europe, and such guidelines could establish best practices. 24
Jagland asked the Venice Commission and the Office for Democratic
Institutions and Human Rights (ODIHR), which is part of the
Organization for Security and Cooperation in Europe (OSCE), to add the
issue to their legislative agendas. 25 They have been holding meetings for
the past year to debate and decide what the guidelines should include. 26
The general idea is that they will set a minimum baseline for press rights
at peaceful assemblies, creating a threshold that national authorities must
meet in their own regulations.27 To that end, they will rely on
18. Christian Davies, Polish Regulator Fines US-Owned Broadcaster Over Protests
Coverage, THIS' GUARDIAN (Dec. 12, 2017), https://www.theguardian.com/world/2017/
dec/l 2 /poland-media-regulator-fines-broadcaster-tvn-sa-protests-coverage.
19. Id.

20. Id.
21. Spanish Journalist Fined Under Controversial 'Gag Law', TH; GUARDIAN
(Apr. 8, 2016), https://www.theguardian.com/world/2016/apr/08/spanish-joumalist-fined-undercontroversial-gag-law?CMP share btn link.

22. Id.
23. Id.
24. See MEDIA COVERAGE OF PROTESTS AND DEMONSTRATIONS, supra note 2, at 3-6.

25. The Author is personally aware of these calls because he served as an adviser to the
intergovernmental organizations called on to develop the guidelines.
26. Id.
27. See generally MEDIA COVERAGE OF PROTESTS AND DEMONSTRATIONS, supra note 2, at

6-7.
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international and regional treaties related to protection of human rights,
on state practices as reflected in judgments of domestic courts, and2 8 on
writ large.
principles of law recognized by the European community
I have been contributing to these efforts as an adviser to the ODIHR
and the OSCE, and this article is an outgrowth of that work. First, it
reviews existing European and American protections for the press at
peaceful assemblies. In doing so, it explains the role and authority of
bodies like the Venice Commission and the European Court of Human
Rights. Second, this article offers recommendations about issues that
should be addressed in the guidelines. They describe key issues and
suggest various ways to address them. The scholarly value here is to
examine the procedural and substantive dimensions of press rights at
peaceful assemblies, and the practical value is to help advance and
structure a conversation around the Council of Europe's efforts to create
press-rights guidelines.
I. EXISTING PROTECTIONS
The sensible starting point is to review existing European protections
for the press at peaceful assemblies. The sources of authority explored
below are from the Council of Europe, the European Union (EU), the
OSCE, and the European Court of Human Rights. Their work captures
the wide spectrum of treaties and community principles that the Council
proposed as the basis of the guidelines, and it harmonizes state-specific
regulations, which are discussed only to the extent they inform the
community principles. Finally, there is a brief analysis of the freedoms of
speech, press, and assembly in the United States (U.S.), because their
influence in Europe has been significant. As Lord Anthony Lester, a
British member of parliament, commented in 2012: "I've used the First
Amendment to great effect in British libel cases and in the European
Court of Human Rights. ... [A]nd when I first visited the European Court
to see American law reports on
of Justice in Luxembourg, I was pleased
29
judge."
presiding
the
of
shelves
the
A. Council of Europe
The Council of Europe is an organization of European countries
dedicated to protecting democracy and human rights and to promoting
European unity by fostering cooperation on legal, cultural, and social

28. See generally id. at 1-6.
29. Jonathan Peters, Does Europe Understandthe First Amendment Better Than We Do?,
2
THE AIANrJC (July 2012), https://www.theatlantic.com/national/archive/ 0l 2/07/does-europe-

understand-the-first-amendment-better-than-we-do/
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issues. 30 Headquartered in France, 3 1 the Council of Europe has devised
over 160 international agreements, treaties, and conventions, including
the European Convention on Human Rights (ECHR); those instruments
have replaced tens of thousands of bilateral treaties between European
states.32 The organization has forty-seven member states that are home to
approximately 820 million people. 33 It is made up of principal bodies that
set the Council's agenda (the Committee of Ministers) and deliberate on
policy issues (the Parliamentary Assembly)-and special bodies that
advise the Council on constitutional problems (the Venice Commission)
and hear claims that a state has violated a rson's civil or political rights
(the European Court of Human Rights).3 And importantly, the Council
is a source of authority for press protections at peaceful assemblies.
First, the Committee of Ministers adopted a 2001 recommendation
stating that "[t]he police may use force only when strictly necessary and
only to the extent required to obtain a legitimate objective"; that "[tihe
police, in carrying out their activities, shall always bear in mind
everyone's fundamental rights, such as freedom of... expression [and]
peaceful assembly"; and that "[dieprivation of liberty of persons shall be
as limited as possible and conducted with regard to the dignity,
vulnerability and personal needs of each detainee.""
Second, the Venice Commission adopted in 2010 the Guidelines on
Freedom of Peaceful Assembly, which were collaboratively prepared by
the OSCE/ODIHR and include numerous provisions relevant to press
rights, among them:

*

"168. If dispersal is deemed necessary, . . [t]hird
parties (such as ... journalists, and photographers)
may also be asked to disperse, but they should not be
prevented from
observing and recording the policing
36
operation."

*

"169. . . . Photographing or video recording the
policing operation by participants and other third
parties should not be prevented, and any requirement

30. Who We Are, CoUNcIl, o,"EUR., https://www.coe.int/en/web/about-us/who-we-are (last
visited Apr. 1, 2018) [hereinafter Who We Are].
31. Who We Are, CoUIL 0; EuR., Headquarters and Offices, COuNCIL O1 Eu?.,
https://www.coe.int/en/web/about-us/headquarters-and-offices (last visited Apr. 1, 2018).
32. Council of Europe, ENcYcIoPEIiA BRITANNICA, https://www.britannica.com/topic/
Council-of-Europe (last visited Apr. 1, 2018).
33. Who We Are, supra note 30.

34. Id.
35. Eur. Comm. of Ministers, Recommendation (2001)10 of the Committee of Ministers to
Member States on the European Code of Police Ethics, 765th Meeting, Rec (2001)10 (2001).
36. EUR. COMM. FOR DEMOCRACY THROUGH LAW, Guidelines on Freedom of Peaceful
Assembly
168, 83rd Sess. Study No. 581/2010 (2010) [hereinafter Guidelines on Freedom of
Peaceful Assembly].
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to surrender film or digitally recorded images or
should be
footage to the law enforcement agencies
3
subject to prior judicial scrutiny. 9
*

"170. Post-event debriefing of law enforcement
officials

.

.

.

should become standard practice:

Debriefing might usefully address a number of
specific issues including ...media safety ....38
0

"199. The right to observe public assemblies is part
of the more general right to receive information (a
corollary of the right to freedom of expression). In
this regard, the safeguards guaranteed to the media
are particularly important. However, freedom to
monitor public assemblies should not only be
guaranteed to all media professionals but also to
others in civil society ...who might be regarded as

performing the role of 'social watchdogs' and whose
39
aim is to contribute to informed public debate."

* "206. The media performs a pre-eminent role in a
State governed by the rule of law. The role of the
media, as a 'public watchdog', is to impart
information and ideas on matters of public interest which the public also has a right to
information
40
receive."
*

"207. Media professionals.., have an important role
to play in providing independent coverage of public
assemblies . . . '[U]ninhibited reporting on
demonstrations is as much a part of the right to free
the
assembly as the demonstrations are' 4themselves
1
speech.'
free
to
right
the
of
exercise

o

"208. Assemblies.

.

. are often the only means that

those without access to the media may have to bring
their grievances to... the public.' Media reports...
thus provide an important element of public
accountability both for [organizers] of events and
law enforcement officials. As such, the media must
be given full access by the authorities to all forms of

37.
38.
39.
40.
41.

Id.
Id.
Id.
Id.
Id.

169.
170.
199.
206.
207.
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public assembly and to the
policing operations
42
mounted to facilitate them."
Third, the Committee of Ministers adopted a 2014 declaration

observing that various "media actors in Europe are increasingly being
harassed, intimidated, deprived of their liberty, physically attacked and
even killed because of their... work, opinions or reporting"-and that

"[t]his alarming situation is not.., limited to professional journalists and
other traditional media actors," because "the scope of media actors has

enlarged as a result of new forms of media in the digital age., 43 The
declaration went on to recognize that "[tihose at risk also include others
who contribute to inform the public debate and to persons performing
journalistic activity or public watchdog functions." 44 It noted, too, that
the European Court of Human Rights has held that the role thatjournalists
play in democracy-safeguarding freedom of expression and the rights
"to receive and impart information, ideas and opinions without
interference"--has conferred upon them "certain increased protections"
under Article 10 of the ECHR. 45 That requires states not to interfere with
individual exercises of freedom of expression and to discharge a "positive
obligation to protect [individual] . . . freedom of expression against the

42. Id. 208.
43. Eur. Comm. of Ministers, Declarationof the Committee of Ministers on the Protection
of Journalism and Safety of Journalists and Other Media Actors 2, 1198th Meeting (2014)
[hereinafter Declarationof the Committee of Ministers]. It should be noted, too, that Paragraph
19 of the Universal Declaration of Human Rights protects freedom of expression as a compound
right to hold opinions and to seek, receive, and impart information and ideas sans interference.
G.A. Res. 217 (1II) A, Universal Declaration of Human Rights 19 (Dec. 10, 1948). Article 19
of the International Covenant on Civil and Political Rights does the same. International Covenant
on Civil and Political Rights art. 19, Dec. 16, 1966, S. Exec. Rep. 102-23, 999 U.N.T.S. 171.
44. Id. Similarly, the UN Human Rights Committee has observed that "journalism is a
function shared by a wide range of actors, including professional full-time reporters and analysts,
as well as bloggers and others who engage in forms of self-publication in print, on the Internet or
elsewhere." UNESCO Callsfor Proposals:Research on the Safety of Online Media Actors Doing
Journalism, UNESCO (May 4, 2013), https://en.unesco.org/news/unesco-calls-proposalsresearch-safety-online-media-actors-doing-journalism. Further, the UN General Assembly has
acknowledged that 'journalism is continuously evolving to include inputs from media institutions,
private individuals and... [organizations] that seek, receive and impart information and ideas of
all kinds, online as well as offline . . . thereby contributing to shape public debate." Panel
Discussion on the Safety of Journalists, U.N. (June 11, 2014), http://www.ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewslD=14682&LanglD=E. Finally, according to a UN
plan, "[T]he protection of journalists should not be limited to those formally [recognized] as
journalists, but should cover others, including community media workers and citizen journalists
and others who may be using new media as a means of reaching their audiences." UN Plan of
Action on the Safety of Journalistsand the Issue of Impunity, UNESCO http://www.unesco.org/
new/en/communication-and-information/freedom-of-expression/safety-of-j oumalists/un-plan-of
-action/.
45. Declarationof the Committee of Ministers, supra note 43, 6.
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threat of attack..., by putting in place an effective system of protection."
systems. 47
The 2014 declaration closed by urging states to create such
Fourth, in a 2015 resolution condemning the terrorist attack on the
French magazine Charlie Hebdo, the Parliamentary Assembly
underscored "the importance of media freedom for democracy,"
observing that an "attack on the media and journalists is an attack on a
democratic society" and that "[t]he freedom and safety of journalists are
also our freedom and our safety."4 8 Months later, the Committee of
Ministers adopted a recommendation to create guidelines "to strengthen
the protection of journalism and the safety of journalists and other media
actors, and to eradicate impunity."4 9 The guidelines directed states to
provide police protection to journalists upon request; to develop protocols
and training programs for state authorities responsible for protecting
journalists; and "to take all necessary steps to bring the perpetrators of
crimes against journalists and other media actors to justice."50 The
guidelines also commanded states to "take into account the specific
nature and democratic value of the role played by journalists and other
media actors in particular contexts, such as ... at public demonstrations
and in conflict zones."5 1 And police, per the guidelines, must make "every
effort" to identify journalists clearly through 52"press or union cards,
relevant accreditation and journalistic insignia."
Importantly, the guidelines relied on a vast body of principles
anchored by the ECHR and the judgments of the European Court of
Human Rights. The guidelines discussed some of those principles, which
included the commitments that "[t]he right to receive information
embraces a right of access to information" 53 ; that "[t]he public has a right
46. Id. 7.
47. Id. 11. Freedom of expression carries with it certain responsibilities under the ECHR.
In the journalism context, they require acting in good faith to provide accurate and reliable
information, consistent with the ethics ofjournalism. See Convention for the Protection of Human
Rights and Fundamental Freedoms art. 10, Nov. 4, 1950, 213 U.N.T.S. 222. Freedom of

expression is not absolute. See id. But, to be clear, infringement is permitted only if it serves one
of the aims set out in Article 10, if it is necessary to democratic order, and if it is proportionate to
the aims pursued, which include national security, territorial integrity or public safety, the
prevention of crime, the protection of health or morals, the protection of the reputation or rights
of others, the prevention of disclosures that would reveal information received in confidence, and
the maintenance of the judiciary's authority and impartiality. Id.
48. Eur. Parl. Ass., Protectionof the Safety of Journalistsand of Media Freedom in Europe

1, 8th Sitting, Res. No. 2035 (2015).
49. Eur. Comm. of Ministers, Recommendation CM/Rec (2016)4 of the Committee of
Ministers to Member States on the Protection of Journalismand Safety of Journalistsand Other

Media Actors pmbl.
50. Id. 21.
51. Id.

14.

52. Id.
53. Id.

13.

5, 1253rd Meeting (2016).
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to receive information and ideas of public interest, which journalists and
other media actors have the task of imparting" 54 ; that "authorities should
pay attention to the vulnerable position in which journalists who cover
politically sensitive topics place themselves vis-di-vis those in power" 55 ;
that states "must ensure that journalists and other media actors are not
subjected to arbitrary arrest, unlawful detention or enforced
disappearance" 56 ; that states should not "unduly restrict the free
movement of journalists and other media actors" 5 7 ; and that "[e]nsuring
the safety and security of journalists . . . is a precondition for ensuring

their ability to participate effectively in public debate. 58
The last point was particularly significant because the document
observed later that all manner of media actors "make an essential
contribution to public debate and opinion-making processes in a
democratic society by acting as public or social watchdogs and by
creating shared spaces for the exchange of information and ideas and for
discussion." 59 The guidelines affirmed that the European Court of Human
Rights recognizes that freedom of expression should enjoy a "broad scope
of protection" that "includes a range of freedoms ... of functional

relevance to the pursuit of [media] activities," such as news-gathering. 60
It is also worth mentioning that the Committee of Ministers
established a platform, 6 1 commended in 2017 by the Parliamentary
Assembly, to "promote the protection of journalism and safety of
journalists." 62 Currently, it enables media organizations to alert the
Council of Europe to serious attacks against press freedom and, at the
same time, offers states the means to respond. Although many of the
alerts focus on threats to press freedom in conflict zones, some focus on
63
threats at public assemblies.

54. Id.
55. Id.

21.
24.

56. Id. 26.
57. Id.

28.

58. Id.
59. Id.
60. Id.

29.
30.

61. The platform, in fact, has released alerts and fact sheets related to media coverage of
assemblies. See, e.g., Media Coverage of Protests and Demonstrations-ThematicFactsheet,
COUNcIL OF EtR. (Feb. 1, 2016), https://rm.coe.int/1 6805a39cb.
62. Eur. Parl. Ass., Attacks Against Journalists and Media Freedom in Europe 1, 4th
Sitting, Res. No. 2141 (2017).
63. See generally id.
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B. European Union
The EU is an organization of 28 European countries that governs
common economic, social, and security issues. 64 It covers more than 510
million people, and its policies endeavor to ensure the free movement of
people, goods, services, and capital within the EU's internal market, all
while enacting legislation in justice and home affairs-and maintaining
65
general policies on trade, agriculture, and regional development. Its
instruments on freedom of expression are similar to those of the Council
of Europe, so their treatment here will be brief. By way of example, in
2014, the Council of the EU adopted Guidelines on Freedom of
Expression Online and Offline that set out the same basic principles
outlined above. The document stated that "[fjreedom of opinion and
expression are fundamental rights of every human being" and that "by
facilitating the free flow of information and ideas on matters of...
interest, and by ensuring transparency and accountability, 66independent
media constitute [a] cornerstone[] of a democratic society."
Those guidelines also stated that the "right to freedom of expression
includes freedom to seek and receive information." 67 They stressed that
"[w]hen addressing freedom of expression, the EU will pay special
attention" to the security and safety ofjoumalists, "enabling them to carry
out their work independently, without undue interference and without
fear of violence or persecution." 68 The EU, according to the guidelines,
must "take all appropriate steps" to ensure that journalists are safe and
protected, "in terms of preventive measures and by urging effective
investigations when violations occur." 69 The guidelines also discuss
actions that may undermine freedom of expression, such as "[a]rbitrary
requirements for journalists... [and] denial
regulations and accreditation
70
of journalistic access."

64. The EU in Brief EU,https://europaeu/european-union/about-eu
2018).

en (last visited Apr. 1,

65. Id.
66. Council of the EU, EUHuman Rights Guidelines on Freedom of Expression Online and

Offline, 4, (May 12, 2014).
67. Id. 1 14.
68. Id.
69. Id.

28.
29.

70. Id. annex 1.
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C. Organizationfor Security and Cooperationin Europe
With 57 participating states in North America, Europe, and Asia, the
OSCE is the world's largest regional security organization. 7 ' It promotes
stability, peace, and democracy for the billion people who are part of its
coverage area.7 2 The OSCE, which produces guidelines and coordinates
discussion forums, focuses on arms control, human rights,
democratization, policing, environmental activities, and press freedom,
among other things. 73 The OSCE has been active in addressing, in various
ways, press protections at peaceful assemblies.
In 2008, the OSCE published the Guidebook on DemocraticPolicing,
which contained the section "Maintaining Public Order and Safeguarding
Democratic Freedoms." 74 It counseled that "[p]olicing in a democratic
society includes safeguarding the exercise of democratic activities" and
that "police must respect and protect the rights of freedom of speech,
freedom of expression, association, and movement, freedom from
arbitrary arrest, detention and exile, and impartiality in the administration
of law." 75 The section also noted that "[i]n dispersing violent assemblies,
firearms may be used only when less dangerous means prove ineffective
and when there is an imminent threat of death or of serious injury. ' ' 76
In 2007, the OSCE's representative on media freedom issued a report
titled "Handling of the media during political demonstrations" that made
observations about press rights at assemblies. 77 It began by reiterating
that law-enforcement officers have "a constitutional responsibility not to
prevent or obstruct the work ofjournalists [who] have [the] right to expect
fair and restrained treatment by the police., 78 The report also said police
should distinguish journalists and demonstrators, meaning there must be
a "mechanism whereby the police can quickly assess who should have
access" to an assembly to cover it. 79 In Belgium, for example, a press card
is issued to journalists who are recognized by the national press union,

71. Who We Are, ORG. FOR
are (last visited Apr. 1, 2018).
72.
73.
74.
COOPIA

SAX.. AND COOPERATION IN EuR.,

https://www.osce.org/who-we-

Id.
Id.
Kevin Carty, Gull)EBoOK ON DEMOCRATIC POlICIN(; 22 (OR(;. FOR ShC. AND
IoN iN Eum 2nd ed. 2008), https://www.osce.org/spmu/23804?download-true.

75. Id. 65.
76. Id. 66.
77. See Org. for Sec. and Cooperation in Eur. [OSCE], Handling of the Media During
Political Demonstrations: Observations and Recommendations, at 1 (June 21, 2007),
https://www.osce.org/fom/25744
[hereinafter Handling of the Media During Political
Demonstrations].

78. Id. at 4.
79. Id. at 2.
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to public spaces. 80 That includes,
and it gives them maximal access
81
generally, peaceful assemblies.
The report nodded to the Guidelines on PeacefulAssembly, discussed
earlier, and its provisions regarding the press: "[Journalists] must be
distinguished from participants and be given as much access as possible
by the authorities. In order to avoid confusion and facilitate such access,
it may be necessary to require journalists and other media personnel to be
82
clearly identifiable, by wearing for instance fluorescent bibs." The
report recommended that press associations and law-enforcement
agencies negotiate acceptable forms of identification, so both sides
recognize and respect those forms. And for the distinction to be
meaningful, between journalists and demonstrators, a journalist may not
play both roles simultaneously. "If a joumalist is politically active, on the
day of a political rally, he or she must choose in what capacity to attend,
83
either as a demonstrator or as a journalist," the report concluded.
The OSCE report discussed unsanctioned demonstrations, too, a
a
concept that may seem anomalous, but there are legitimate bases for 84
an assembly.
state to prohibit the use of certain places or times for
Article 21 of the International Covenant on Civil and Political Rights
commits states not to impose any restrictions "on the exercise of [the right
of peaceful assembly] other than those imposed in conformity with the
law and which are necessary in a democratic society in the interests of
national security or public safety, public order, the protection of public
of others."8 5
health or morals or the protection of the rights and freedoms
That would permit a state, for instance, to impose restrictions to prevent
disruption of public roads. But the mere occurrence of some
demonstrations, regardless of their status as sanctioned or not, may be
newsworthy. For that reason, the OSCE's media-freedom representative
reasoned:

80. ld.

81. However, as the report remarks: "[E]ven on presentation of their credentials, this right
of access is not always given to journalists. Disregard for the role of both journalists and lawenforcers at the time of a demonstration has led to overzealous policing and resulted in physical
attacks on journalists." Id. at 2. Similarly, accreditation systems were created to allow journalistic
access to venues with limited space and to areas like war zones and places closed by authorities
for safety reasons. Id. at 4. In a public place (e.g., a town square where an assembly is occurring),
generally space would not be limited, so there would be no need to accredit the media to report
from that place--except under circumstances, as the OSCE's media-freedom representative
wrote, "where resources.., are limited." Id. at 4-5.
82. Id. at 5 (quoting Guidelines on Freedom of PeacefulAssembly, supra note 36).
83. Id. at 6.
84. Id. at 3.
85. International Covenant on Civil and Political Rights, art. 21, Dec. 16, 1966, S. Treaty
Doc. No. 95-20, 6 I.L.M. 368 (1967), 999 U.N.T.S. 171.
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[J]ourmalists should be protected by the same rights as
if they were covering any other public event. . . . The
media is impartial to the circumstances under which an
event takes place. . . . [I]t is their duty as media
professionals to provide coverage, and [thus they] should
be afforded the same privileges by the police as if the
demonstration were 'sanctioned'.86
The same principle applies to the press's equipment, which the report
said "should be respected at all times." 87 That includes cameras and other
recording devices. "[A]ttempts to confiscate, damage or break
journalists' equipment... to silence reporting is a criminal offence and
those responsible should be held accountable under the law," according
to the report. 88 "Confiscation by the authorities of printed material,
footage, sound clips or other reportage is an act of... censorship and as
such is a practice prohibited by international standards., 89 To guard
against such abuses, the OSCE recommended that senior lawenforcement officials "have a duty to ensure that officers are adequately
trained about the role and function of journalists . . . during a
demonstration. '" 90 And, correspondingly, "[j]oumalists should take
adequate steps to inform and educate themselves about police measures
that will be taken in case of a riot." 9 1
D. European Court of Human Rights
The European Court of Human Rights is charged with supervising the
enforcement of the ECHR, which was developed by the Council of
Europe. 92 The convention obligates signatories to guarantee various civil
and political rights, including freedom of expression. 93 Its case law
recognizes the press's democratic and watchdog functions, making plain
the press's right to communicate information and ideas and the public's
corresponding right to receive the same. 94 The Court has issued a number
86. Handlingof the Media During PoliticalDemonstrations,supra note 77, at 4.

87. Id. at 5.
88. Id.
89. Id.
90. Id.
91. Id.
92. The European Convention on Human Rights-how does it work?, COuNciL, O" EuR,
https://www.coe.int/en/web/impact-convention-human-rightshow-it-works (last visited Apr. 1,
2018).

93. Id.
94. See, e.g., Lingens v. Austria, HUDOC para. 41 (1986), https://hudoc.echr.coe.int/
eng# { %22itemid%22:[%22001-57523%22]}; Observer and Guardian v. U.K., HUDOC para. 59
(1990); The Sunday Times v. U.K. (no. 2), HUDOC para. 50 (1979), https://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-57708%22]};
Jersild v. Den., HUDOC para. 31 (1994),
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of opinions that relate to press coverage of assemblies. First, it has held
that the protections for journalists noted in the Convention are not
exclusively for journalists. They are available to other individuals and
organizations that perform journalistic roles: "[T]he function of the
press," the Court once wrote, "includes the creation of forums for public
of this function is not limited to the media
debate, [and] the [realization]
95
journalists."
or professional
Second, the Court has held that preventing journalists from doing their
jobs can violate Article 10.96 For example, in the 2017 case Selmani and
Others v. Former Yugoslav Republic of Macedonia journalists had been
covering a parliamentary debate when a commotion broke out, caused by
several MPs. 97 Security staff told the journalists to clear the gallery, and
98
when the journalists refused, they were forcibly removed. The Court
found an Article 10 violation and affirmed that the press plays an
important role providing information to the public about demonstrations,
is at issue.9 9
particularly where the behavior of elected representatives
Moreover, the journalists were simply reporting on the disturbance in the
chamber.10 0 They did not participate and did not pose a threat to public
of injury.101
safety, nor were they at real risk themselves
Third, if a state is aware of threats against journalists or efforts to
intimidate them, the state must take protective measures and
investigate. 0 2 In the 2012 case Najafli v. Azerbaijan, the Court found an
Article 3 violation where a journalist had been beaten by the police during
3
the dispersal of a demonstration.'0 The Court characterized the police's
4
use of force as "unnecessary, excessive and unacceptable."''0 Further,
because the journalist had worn a press badge on his chest and had told
22

2

22

https://hudoc.echr.coe.int/eng#{ %22fulltext/o22:[%22Jersild%20v.% 0D% ],% 2documentco
22 0 0 1
2
:[%
Ilectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%
-57891%22]}; Kobenter and Standard Verlags Gmbh v. Austria, HUDOC para. 29 (2006),
https://hudoc.echr.coe.int/eng# {%22itemid%22:[%22001-77786%22] }.
(2009),
27
para
HUDOC
Hung.,
v.
Szabads~gjogokdrt
a
95. Tdrsasdg
2 200
2
1-92171%22] }.
https://hudoc.echr.coe.int/eng#{ %22itemid%2 :[%
https://hudoc.echr.coe.int/
(2009),
49
para.
HUDOC
Switz.,
v.
96. Gsell
(2012),
68
para.
HUDOC
Azer.,
v.
Najafli
eng#{"itemid":["001-94865"]};
}.
-113299/o22]
{%22itemid%22:[%22001
https://hudoc.echr.coe.int/eng#
97. Selmani and Ors v. The Former Yugoslav Republic of Maced., HUDOC para. 5 (2017),
https://hudoc.echr.coe.int/eng# {%22itemid%22:[%22001-170839%22] }.

98. Id.
99. Id. at paras. 84, 86.
100. Id.at para. 79.
101. Id. at paras. 80, 81.
102. Ozgilr Grindem v. Turk., HUDOC para. 87 (2000),
22
85 8
0 % ] }.
eng#{%22itemid%22:[%22001-5
103. Najafli v. Azer., HUDOC paras. 8, 41 (2012),
/eng# {%22itemid%22:[%22001-113299%221 }.
104. Id. at para. 39.

Published by UF Law Scholarship Repository, 2018

https://hudoc.echr.coe.int/
https://hudoc.echr.coe.int

15

Florida Journal of International Law, Vol. 30, Iss. 3 [2018], Art. 1

FLORIDA JOURNAL OF INTERNA TIONAL LAW

[Vol. 30

the officers he was a journalist, the Court held that the use of force
violated Article 10 and that it did not matter to the Court whether the
police had intended to interfere with the journalist's information05
gathering activities. 1

Finally, in the 2009 case Gsell v. Switzerland, the Court found an
Article 10 violation after a journalist was forbidden from entering the
World Economic Forum in Davos. 10 6 He had traveled there to cover the
event, but police turned him away, citing security measures that they had
implemented after learning of a planned unsanctioned demonstration.
The measures included a general ban on travel to Davos.10 7 The Court
concluded that the ban was not lawful and that the authorities had failed
to distinguish potentially violent individuals from peaceful demonstrators
and from observers like the journalist. 108
E. The Freedoms of Speech, Press,and Assembly in the United States
The First Amendment of the U.S. Constitution reads, in pertinent part:
"Congress shall make no law... abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble ....
Although a full exploration of those words is beyond the scope of this
article, certain cases and principles are germane to press rights at
assemblies, beginning with the points that the media's First Amendment
rights are generally no greater than those of other citizens and that the
First Amendment protects both the right to communicate and the right to
receive information.10 The government ordinarily may not censor in
advance what may be published or otherwise employ prior restraints.111
The U.S. Supreme Court has also recognized "a profound national
commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open" ' 1 2 and that "public discussion is a
political duty" and "a fundamental principle of the American
government."' 13 In that vein, the Court has observed that "the central
meaning of the First Amendment" is the right to criticize the
4
.109

government. " 1

105. Id. at paras. 68, 70.
106. Gsell v. Switz., HUDOC paras.
{%22itemid%22:[%22001-94865%22]}.
107. Id.
108. Id.

10, 62 (2009), https://hudoc.echr.coe.int/eng#

109. U.S. Const. amend. 1.
110. Lamont v. Postmaster Gen., 381 U.S. 301, 305 (1965).
111. Near v. Minn., 283 U.S. 697, 713 (1931); N.Y. Times Co. v. United States, 403 U.S.
713, 715 (1971).
112. N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
113. Whitney v. California, 274 U. S. 357, 375-76 (1927) (Brandeis, J.,
concurring).
114. Sullivan, 376 U.S. at 273.
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American courts follow the rule that publication of truthful
information that has been lawfully obtained-and relates to a matter of
public concern-may be prohibited only by a restriction "narrowly
tailored" to further a state interest of the highest order." 5 That said, the
First Amendment's protection for news-gathering activities is limited.
There is no constitutional right, for example, for journalists or citizens to
demand information that the government has in its possession. However,
one thing is increasingly clear: Recording police activities in public
spaces is protected. That is particularly important to this analysis, because
media coverage of assemblies normally includes coverage of police
activities in public spaces.
The U.S. Supreme Court has not determined whether the recording of
police officers performing their duties in public spaces is protected by the
First Amendment, but several circuit courts have ruled on that issue,
holding that "a First Amendment right to record the police does exist,
116 that
subject only to reasonable time, place, and manner restrictions";
an eavesdropping statute was likely unconstitutional because it prohibited
the nonconsensual recording of public officials performing their duties in
public;l"' that there is a right to videotape police carrying out their duties
in public;" 8 that the videotaping of police officers is protected by a "First
11 9
and that there is
Amendment right to film matters of public interest";
"a First Amendment right, subject to reasonable time, manner and place
12
restrictions, to photograph or videotape police conduct." °
No circuit court has held that the First Amendment does not protect
the recording of police activity in public spaces. One court outlined the
reasons for such protection this way: It promotes the discussion of public
affairs and "aids in the uncovering of abuses" of government power, and
the police "are expected to endure significant burdens caused by citizens'
1
exercise of their First Amendment rights."' 2 In a different context, the
U.S. Supreme Court once noted that scrutinizing the police through the
public's exercise of First Amendment rights guards against miscarriages
of justice.' 22 It is also worth mentioning in the news-gathering context
that journalists have protections under the Fourth Amendment against
unreasonable searches and seizures, and they have additional protections
under the Privacy Protection Act, a federal law that commands police to
115. Smith v. Daily Mail Publ'g, 443 U.S. 97, 105-6 (1979); Landmark Commc'ns v.
Virginia, 435 U.S. 829, 838 (1978); Cox Broad. Corp. v. Cohn, 420 U.S. 469, 495 (1975); Florida
Star v. B.J.F., 491 U.S. 524, 541 (1989); Bartnicki v. Vopper, 532 U.S. 514, 548-49 (2001).
116. Turner v. Lieutenant Driver, 848 F.3d 678, 688 (5th Cir. 2017).
117. Am. Civil Liberties Union of Illinois v. Alvarez, 679 F.3d 583, 608 (7th Cir. 2012).
118. Glik v. Cunniffee, 655 F.3d 78, 82 (1st Cir. 2011).
119. Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995).
120. Smith v. City of Cumming, 212 F.3d 1332, 1333 (1 1th Cir. 2000).
121.

Glik, 655 F.3d at 82.

122. Sheppard v. Maxwell, 384 U.S. 333, 350 (1966).
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get a subpoena, instead of a warrant, to search or seize journalists'
documentary or work-product materials. 123 Police may not delete media
from personal electronic devices, nor may police generally, in the absence
of a warrant, search the contents of a mobile phone seized from a
124
journalist or citizen who has been arrested.
Notably, there is no reasonable expectation of privacy in public
spaces, such as streets, parks, and large public gatherings, so the right to
record applies to subjects who are not police officers, too. That means
journalists and citizens are generally free in public spaces to observe and
record what they can plainly see and hear. In other words, there is a
general right to record, and it applies with special force when the subjects
are police officers. Critically, however, the right to record is not absolute,
as the cases above indicate quite clearly. Again, it is subject to reasonable
time, place, and manner restrictions. 125 Moreover, the First Amendment
does not immunize journalists from liability for crimes they commit in
26
the course of news-gathering. 1
A brief tour of assembly principles is useful, too. The right to express
one's views in public spaces is essential to a free society, and certain
public properties, such as streets, sidewalks, and parks, are so historically
associated with the exercise of First Amendment rights that such
properties may not be completely closed to protected expression,
including speeches, meetings, parades, and demonstrations. 127 These
spaces are considered public forums, and journalists share with other
citizens the right to access them. Thus, journalists do not need permission
or credentials to gather news in a public forum.
Other public property, if not a traditional public forum, may become
a designated public forum if the government "by policy or by practice"
opens it for expressive activity by the public or a class of people. 128 Still,

other public property may be completely closed to the exercise of First
Amendment rights, if the property is not traditionally or by designation
publically open or if the government determines that First Amendment
activities would be incompatible with the normal use to which the
29
property is put. 1

Speech in traditional and designated public forums is subject to
regulations that are content-neutral and reasonable, 130 and one example
is to require assemblers to obtain a license specifying the time, place,
123. 42 U.S.C. § 2000aa et seq.
124. See generally Riley v. California, 134 S. Ct. 2473 (2014).

125. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984).
126.
127.
128.
129.
130.

See generally United States v. Matthews, 11 F. Supp. 2d 656 (D. Md. 1998).
Hague v. Comm. for Indus. Org., 307 U.S. 496, 515-16 (1939).
Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 47 (1983).
Adderley v. Florida, 385 U.S. 39, 47-48 (1966).
Heffron v. Int'l Soc. for Krishna Consciousness, Inc., 452 U.S. 640, 647 (1981).
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manner, and duration of their activities in the forum. 13 1 But the
government may not vest in the licensing official unlimited discretion to
33
determine who receives permits 132 or what to charge. 1 Importantly, even

where assemblers are required to get a license, journalists wanting to
cover the assembly traditionally have not been required to do the same.
Government licensing of journalists is seen as a major First Amendment
violation. 134 The journalists may be required, however, to obtain a
credential if they want a level of access beyond that afforded to the
35

general public. 1

Media credentialing is one of a few areas of American law where there
is a meaningful distinction between journalists and non-journalists.
Others include fee waivers in public records laws and the privilege to
refuse to identify a confidential source in a court proceeding. 136 When a
claim arises under such a law, the threshold question is whether the
individual claiming the law's protections or privileges is a journalist as
defined by the law. Some schemes are narrow and cover employees of
traditional media organizations, while others are broad and extend to
bloggers, freelancers, authors, filmmakers, and others. For their part, the
federal courts have struggled to resolve the issue of who qualifies as a
journalist, but most of them have defined a journalist by way of the
a wide enough view to include at least
process of journalism, 137 taking 138
some non-traditional journalists.

131.
132.
133.
134.

Cox v. New Hampshire, 312 U.S. 569, 575-76, 766 (1941).
Lovell v. City of Griffin, 303 U.S. 444, 449-51 (1938).
Forsyth County v. Nationalist Movement, 505 U.S. 123, 140-41 (1992).
Near v. Minnesota, 283 U.S. 697, 713 (1931) ("[Tjhe chief purpose of [the First

Amendment's] guaranty [is] to prevent previous restraints upon publication."); Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241, 259 (1974) (White, J., concurring) ("[T]he First
Amendment erects a virtually insurmountable barrier between government and the print media so
far as government tampering, in advance of publication, with news and editorial content is
concerned.").
135. JEFFREY P. HERMES ET AL., WHO GETS A PRESS PASS? MEDIA CREDENTIALING
PRACTICES IN THE UNITED STATES vii (BERKMAN CENTER RESEARCH PUBLICATION 2014),

https://poseidon0l .ssm.com/delivery.php?ID=5230681190010231180121100680800810240310
14039074069003068001066098006068064114101024025103012043047102119065077109102
09309707704400104501904406501901800407910209603807902209001907812001210907200
2102079124094002112107098099080123008029095090029088067&EXT=pdf.
136. Id. at viii.
137. Clay Calvert, And You Call Yourself a Journalist?: Wrestling with a Definition of
"Journalist"in the Law, 103 DICK. L. REV. 411,430-31 (1999) (emphasis added).
138. Jonathan Peters & Edson C. Tandoc, Jr.,"People Who Aren't Really Reporters at All,
Who Have No ProfessionalQualifications":Defining a Journalistand Deciding Who May Claim
the Privileges, 2013 N.Y.U. J. LEGIS. & PUB. POL'Y QUORUM 34, 49-50 (2013).
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II. DEVELOPING GUIDELINES

The prior section reviewed existing European and American
protections for the press at assemblies and explained the role and
authority of bodies like the Venice Commission and the European Court
of Human Rights. This section offers recommendations about issues that
should be addressed in the Council of Europe's guidelines. The
recommendations are offered here to advance and structure a
conversation about them, and they are meant to encourage debate more
than to be prescriptive. Indeed, the great diversity of country contexts,
particularly in relation to the rule of law and judicial independence, does
not lend itself to convenient, ready-made solutions. So these
recommendations, not intended to be exhaustive, seek to clarify key
issues and to suggest ways to address them.
In the European tradition, guidelines are typically addressed to
practitioners: drafters of legislation, politicians, legal professionals,
police officers, assembly organizers, civil society organizations, and
those involved in, say, monitoring the freedoms of assembly and press as
well as police practices. 139 In that spirit, these recommendations are
practical in nature and derived from the sources of authority discussed
above. They are, in other words, expressions of the most urgent issues
presented by those sources that should be addressed in the guidelines.
1. What is the scope of the police's duty to accommodate the media?
Journalists play a critical role in informing the public by providing
coverage of assemblies and acting as watchdogs in service of
accountability. The state's duty to respect peaceful assemblies requires
the state to protect observers from efforts to disrupt or inhibit their
observation. That includes media actors. The state must provide adequate
security measures to keep media actors safe while they report on
assemblies. Media actors are entitled to broad protection for their
expressive and information-gathering activities, and assuring their safety
is, indeed, a precondition for assuring their freedom to engage in those
activities. Wherever possible, law-enforcement leaders should coordinate
with the media before an assembly, to evaluate their protection needs and
to facilitate their access and work. By extension, the police must not
restrict the free movement of media actors covering an assembly, except
to guarantee their personal safety. Free movement is essential. For that
reason, too, police must not subject media actors to arbitrary arrest or
unlawful detention while covering an assembly. In all cases, police must
respect not only a media actor's physical integrity but also his or her
equipment and material.

139. Guidelines on Freedom ofPeaceful Assembly, supra note 36,
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2. What is the scope of the police 's duty to accommodate the media in
the face of an order to disperse? A dispersal order should be a measure
of last resort and not be given unless police have taken all reasonable
measures to facilitate and protect assembly participants and observers
from harm and unless there is an imminent threat of violence or unlawful
disorder. Before giving a general dispersal order, police must address
their interventions to the individuals or the groups jeopardizing an
assembly's peacefulness. And police must distinguish peaceful and nonpeaceful participants and non-participant observers like media actors.
Critically, police must be sensitive to the presence of media actors and
the role they play-providing coverage to inform the public and acting as
watchdogs in service of accountability. Media actors may be ordered to
disperse to guarantee their personal safety, but police must not prevent
them from reporting on the assembly as they disperse. Police may not use
force against media actors unable to disperse. If, however, police issue a
dispersal order and a media actor is able to comply but refuses, police
may arrest the media actor-again, if dispersal is needed to guarantee the
person's safety.
3. What is the scope of the police's duty to protect media actors and
extract them from threatening or dangerous situations at assemblies
(while, of course, not contriving any such situations to disrupt newsgathering)?Threats and violence do not alter the state's obligation to
protect human rights, which means the state continues to have a duty to
protect not only life but also the freedoms of expression and assembly.
State officials must condemn all threats and actual violence against media
actors. Police have an obligation to take reasonable measures to facilitate
peaceful assemblies, and protection from threats and actual violence
extends to those reporting on assemblies. Such a duty applies where state
authorities know of a real and immediate risk to life or physical safety.
Police must use their powers that reasonably would avoid that risk (e.g.,
extraction), using only the force necessary to bring an incident under
control, while protecting life. The duty to guarantee safety, however,
must not be used by police as a pretext to interfere with the expressive or
information-gathering freedoms of media actors.
4. What is the scope of the police's duty to accommodate the media at
an unsanctionedassembly? That an assembly is unsanctioned does not
restrict the media's right to access and cover it. The mere occurrence of
a demonstration, regardless of its status as sanctioned or not, may be
newsworthy. The media is impartial to the circumstances under which an
event takes place, and thus it is the media's duty to provide accurate
coverage of such assemblies. To that end, police must facilitate the
exercise of press rights at unsanctioned assemblies as if the event were
sanctioned.
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5. When, if ever, could media credentials be required to access or
cover an assembly? No credentials should be generally required, except
where space is limited. This reflects the reality that the modernjoumalism
industry is one in which the production and distribution of news is widely
dispersed. Technology has made it possible for all manner of people to
perform acts of journalism. Some do it better than others, and something
can be gained when reporting is done by stable media organizations with
resources-money, logistics, legal services-but today the performance
of journalistic acts is not limited to traditional journalists. That has been
recognized, to varying degrees, by European authorities. The freedom to
monitor assemblies is guaranteed to media professionals and to others in
civil society who perform journalistic acts and roles. Where accreditation
is necessary (e.g., at an assembly where space is limited), accrediting
criteria must be broad enough to account for the growing scope of media
actors. And the criteria must not be applied by a state entity; rather, they
must be applied by a non-governmental organization. That way, the state
is not in the business of saying who is, and is not, worthy of a credential-thereby limiting the state's power to issue credentials arbitrarily or based
on content-related preferences.
CONCLUSION

Since the Council of Europe called on several intergovernmental
organizations to develop guidelines clarifying press rights at peaceful
assemblies, those organizations, namely the OSCE and ODil-IR, have
been holding meetings to debate and decide what such guidelines should
include. They are supposed to set a minimum baseline for press rights and
create a standard that state authorities must meet in their own regulations.
This article sought to contribute to those discussions in two ways.
First, it reviewed existing European and American press protections
in the assembly context. Second, it offered recommendations about a
selection of issues that should be addressed in the guidelines. The
selection was just that-a selection. It was not meant to be an exhaustive
treatment of press rights and assemblies. In other words, this article
reviewed significant sources of authority and then examined the most
urgent issues presented by those sources.
There is no such thing as a trivial threat against journalists, and
regulation of press rights varies greatly across Europe. Those realities,
against the backdrop of growing aggression against the press at
assemblies-where state police have detained and arrested journalists
without cause, and ordinary citizens have physically assaulted
journalists--prompted the Council of Europe's call for clarifying
guidelines. Freedom of expression is a fundamental and internationally
recognized human right and a basic component of a democratic
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society. 140 Moreover, a free and indePendent press is essential to open,
accountable systems of government.
Carefully crafted guidelines would serve those ends, with the intent
and effect of compelling states to strengthen their legal frameworks for
press protections at assemblies. The scholarly value of this article, then,
was to consider the procedural and substantive dimensions of press rights
in that context, and the practical value was to help advance and structure
a conversation around the ongoing efforts to create such guidelines.

140. Harlem Dsir, Regular Report to the Permanent Council, ORG. FOR SEC. AND
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